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Killing a Neutralized Terrorist

Starting in the Summer of 2015, Israel began experiencing a new form of terrorism, consisting of knife-
wielding Palestinians charging at soldiers and civilians and attempting to stab as many as possible before
going down. In the vast majority of cases, the attacker has been promptly shot by police offers, soldiers or
armed civilians in the vicinity of the attack or who rushed to the scene to help. Many times, the terrorist was
shot dead, whereas on some occasions, he or she was incapacitated and subsequently arrested by Israel’s
security forces.

This tense situation erupted into a firestorm of controversy in late March 2016, when a video surfaced of

an Israeli soldier in Hebron approaching and shooting dead a terrorist who was lying on the ground, clearly
incapacitated. Two terrorists had stabbed an IDF soldier, and a different soldier shot them, killing one and
wounding the other. Several minutes later, another soldier was seen arriving at the scene and shooting the
incapacitated terrorist. After the video was publicized, the soldier was arrested and tried for murder. Much of
the ensuing controversy revolved around the facts of the case, specifically, the question as to whether there
was still a credible threat given the possibility that the attacker may have been wearing an explosive belt
underneath his thick jacket, which he was suspiciously wearing on a warm spring day. Additionally, however,
this incident reignited the larger question as to whether an incapacitated terrorist should be killed.

What do you think?

= Why should or shouldn’t we kill an incapacitated terrorist?

= What halachic considerations can you think of that might impact this decision?

The Torah puts an incredible emphasis on the value of a human life. In Parshat Kedoshim the Torah instructs:

Vayikra 18:5

And you shall perform all of My decrees and laws — that a man

DIOR NPY? WK "02WN DX 0PN DX DY
shall do, in order that he live.

D113 7 DT

The Gemara in Sanhedrin (74a) learns out from this:

Talmud Bavli Sanhedrin 74a

Rabbi Yochanan taught in the name of Rabbi Shimon, the son of
Yehotzadak: They [the Chachamim] voted and concluded in the
attic of the house of Nitza in Lud that for every sin in the Torah, if
a person is told, “Transgress [this sin], and you won’t be killed,”
he should transgress [the sin] so as not to be killed, except for
[the sins of] idolatry, murder, and sexual immorality.

SEE THIS ORIGINAL PAGE OF TALMUD ON THE NEXT PAGE
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Rashi comments and says that the source of this law is the passuk quoted above from Vayikra:

Rashi, ibid.

A person should transgress a sin rather than be killed — [Because of the verse in Vayikra:] m7- A bRy Ay
[He shall keep all the commandments] in order that he live,” and not that he die. DM MR K9 "ona

Rashi here explains that the passuk of “V’chai Bahem — And he shall live through them” teaches that the
Torah values human life so much that the Torah even requires a Jew to almost always violate the Torah in
order to stay alive.

Nevertheless, the 3 exceptions to this rule — idolatry, murder, and sexual immorality — shows how the Torah
sees murder as an extremely serious sin in particular. Despite the grand importance that the Torah places on
staying alive, one is not allowed to transgress a sin if it involves killing someone else.

THE DIN OF A There are however, exceptions to this rule to always avoid murder. The most famous exception is the case of
RODEIF a Rodeif (pursuer).

Mishna Sanhedrin 73a

We are allowed to kill the following types of people in order to save AT JwD1a R ]’5"_«'7210 n b
someone else’s life: One who is chasing after another person to kill him.... YT Ap——
“en 1

This Mishna teaches that if someone is pursuing someone else to kill him, it is permissible to kill him in order
to save the life of the person who is being pursued. This is an exception to the rule we stated previously
that we are never allowed to kill, even to save our own life. Here, however, since the Rodeif (pursuer) is
threatening someone else’s life, we are allowed to kill the Rodeif (pursuer).

QUESTIONSTO  »« What could be the underlying rationale that would differentiate these two cases? Why is it forbidden to
CONSIDER murder in order to save your own life, but it is permissible to murder in order to save the life of a person
who is being pursued?

It is precisely this din of Rodeif that allows a soldier to shoot a terrorist when the terrorist is charging at him
with a knife. Since the terrorist is attempting to kill the soldier (or kill someone else), the soldier is allowed to
kill him. (We can assume for this packet that the same halachos apply to both Jews and non-Jews. The truth
is a little more complicated.)

INTERIM SUMMARY

= ltis permissible for a person to transgress any sin in order to save their own life, except it is still
forbidden to transgress the “big 3” sins of idolatry, murder, and sexual immorality.

= Although murder is almost always prohibited, there is an exception called Rodeif, where we do
commit murder in order to save the life of someone who is being pursued.

Although a soldier may kill a terrorist who is actively trying to kill someone, a different question arises once
the terrorist is neutralized. Does the terrorist retain his status as a Rodeif (pursuer) if he is physically unable
to continue his pursuit, or not?

QUESTIONSTO  »« What do you think?
CONSIDER
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Within the laws of Rodeif, there is a unique case referred to as haba bamachteres (one who tunnels into
a house) which sheds some light on this question. The Mishna in Sanhedrin 72a explains that if a burglar
digs a tunnel into a house, intending to steal, then the homeowner is allowed to kill him preemptively. The
Gemara explains the rationale as follows:

Gemara Sanhedrin 72a

Rava said: What is the reason? There is a standard assumption TR PTN NINNNT XNRYD RN K21 0K

(chazakah) that people don’t stand by idly while their money is oA y
threatened. Therefore, the burglar is definitely thinking, “If | go to take K M N N BY WYY TN BTN

something, the owner will try to stop me, and when he gets in my way,  'XpP X1 "D Paw K91 XDKD XD XIPIN X
I will kill him” — and the Torah instructs that if someone is coming to kill X2 DR 70K TN0M 15 X1D0p 1RDRD

you, you can kill him first. M5 Down 'I.ﬁh‘l’?

SEE THIS ORIGINAL PAGE OF TALMUD ON THE NEXT PAGE

The Gemara (based on a pasuk in Mishpatim 22:1) says that a burglar who tunnels has a unique status
because we assume he will try to kill the homeowner if the homeowner tries to stop him from stealing. It
is this train of thought that permits the homeowner to kill the intruder. The fact that we assume what the
intruder’s intentions are is a unique law in this situation and is learned from pesukim.

= How does this situation of haba bamachteres compare to the classic case of Rodeif? How are the two
situations similar? How are they different?

In the subsequent text, the Gemara differentiates between a case where we can assume the intruder will kill
the owner (for example: if a stranger breaks into another stranger’s house) and a case where we know for

a fact that he won’t kill (for example: if a father breaks into his son’s home, we can assume the father won’t
kill his son). The Gemara refers to the first case as Ein Lo Damim (literally: “he has no blood”) — meaning you
can kill him — and the second case as Damim Lo (literally: “he has blood”) meaning you can’t kill him. The
Gemara then says:

Gemara Sanhedrin 72b

Rather [that which is taught in a Braissa:] “Damim Lo [we don’t kill] both on nawa Y1na ™ 15 0T KOX
a weekday and on Shabbos.” Once we don’t kill him on a weekday, do we nawa o ]J"?'(D? x5 Y3 XAwn
really need to teach that we also don’t kill on Shabbos? [Isn’t it obvious we :
wouldn’t kill him on Shabbos either?] Rav Sheishes said: “It is needed to KOX X27¥1 XY NWw 11 MK X*Yan
teach that we even remove a stone from on top of him [i.e. save his life].” 5an nx 1Hy nps’a

SEE THIS ORIGINAL PAGE OF TALMUD ON THE FOLLOWING PAGE

The Gemara says that we treat a Damim Lo like a normal person, both in the sense that we don’t kill him,
but also in that sense that if he would get stuck in the tunnel, we would rescue him (even on Shabbos when
violating melachos would be necessary in order to save him).

Rashi explains why this would not be true in the case of an Ein Lo Damim:

Rashi, ibid.

But one who came with the intention to kill (Ein Lo Damim) — X512 1375 17T 17 MWDl Tpoy 5y X2 oX Hax
since he can be killed without a warning, he is considered a ) ;
dead man from the time he entered the tunnel. TPAD NYWR KT RIOP X122 RN

Rashi says that an Ein Lo Damim does not have to be saved because of his previous status as a Rodeif.
Despite the fact that he is now in danger and probably no longer poses a threat, Rashi nevertheless
assumes that his life does not have to be saved, due to his original status as a Rodeif.

= What are some possible explanations for why we do not save the life of an Ein Lo Damim? Why should the
rule for saving the life of an Ein Lo Damim be different from saving the life of a Damim Lo?
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INTERIM SUMMARY

= There is a special type of Rodeif referred to as haba bamachteres (one who tunnels in). In this
case, we assume that the person intends on killing the homeowner, so we allow anyone to kill the
intruder first.

= But this rule only applies in cases where we would indeed have reason to assume that the
intruder will kill the homeowner (Ain Lo Damim).

=  However, in cases where we know the intruder will not kill the homeowner, then we cannot kill
the intruder either (Damim Lo). In fact, not only are we prohibited from killing the intruder, but we
must even save the intruder’s life if he gets stuck.

= By contrast, in the case of Ain Lo Damim, we do not save the intruder’s life — even if he
is stuck and his life is in danger.

TWO There are two possible explanations given for Rashi’s ruling.

EXPLANATIONS

FOR RASHI'S The first is advanced by Rav Avraham Erlinger in Birkas Avraham. He says that since the robber entered
RULING the tunnel, he was deserving to be killed, so we therefore view his unfortunate predicament of being stuck

as his “punishment.” We essentially view it as if the intruder was punished by Heaven and he got what he

deserved. This is why we don’t have to save him. Even though he may no longer be a Rodeif, we still view
his current predicament as a natural consequence of his murderous desire and we refrain from intervening
to save him.

If this explanation is accepted, then one must make a hard distinction between not saving a stuck Rodeif
and killing a stuck Rodeif. If the only reason to avoid saving a stuck Rodeif is that we are trying to just leave
him in the hands of G-d, then that reasoning cannot be used to justify actively killing him if he wouldn’t have
died otherwise. Therefore, in our case of the immobilized terrorist, one would not be allowed to shoot him.
One would however, be allowed to let him die.

The second explanation is offered by Rav Issur Zalman Meltzer in Even Ha’azel. He says that the reason
one can allow an Ein Lo Damim to die is that we are afraid that once freed, he will resume his attempt to kill
his rescuer. Since saving him will make him a Rodeif once again (and necessitate that you kill him) we don’t
mandate that you save his life.

QUESTIONSTO  « What fundamental assumptions are each of the two answers making?
CONSIDER

Some poskim have advanced similarly, that the neutralized terrorist should be shot, because if he is allowed
to live he will doubtlessly continue to try to kill Jews (they assume that jail time and potential death aren’t
deterrents). Therefore, by not killing him, you are just enabling him to become a Rodeif once again and
threaten the safety of others. This should allow you to kill him.

The majority of halachic authorities take issue with this ruling, however, and say that one cannot apply the
rulings for haba bamachteres to the case of an immobilized terrorist. These poskim say that only in this
limited, and unique case, where we already assume what the intruder’s intentions are from the beginning,
can we assume that once he is freed, he will continue to try and kill his target. But by a regular Rodeif where
we don’t make that original assumption to begin with, maybe we would say that we cannot kill because

he might continue later. We can only make this assumption by haba bamachteres and only because the
Torah specifically gave us a license in that instance to make that assumption. But in general, we can only kill
someone if he is currently a Rodeif — actively pursuing someone and able to kill them.



INTERIM SUMMARY

A MERE
GUARDIAN

There are 2 possible explanations as to why we don’t save a haba bamachteres who is stuck,:

1. Since we were allowed to kill him, we view his situation as him getting what he deserved (i.e
death) and we therefore don’t save him.

= Based on this, we would not be allowed to shoot an immobilized terrorist — because just
because we don’t save a stuck ba bamachteres doesn’t mean we can actively kill one.

2. After we save the ba bamachteres, he might resume his pursuit and try to kill someone.
Therefore it’s better that we just let him die so he doesn’t start his pursuit again.

= Some poskim say the same reasoning can be applied to terrorist. Since the terrorist will likely
go on to try to kill people again after he is saved, we should kill the terrorist to prevent it.

= Most say that haba bamachteres is an exception, and the ruling would be different for a
regular Rodeif.

A proof that is offered that we occasionally kill based off the possibility that someone may become a Rodeif
may be deduced from a Gemara about Antininus, the Emperor of Rome:

Talmud Bavli Avodah Zara 10b

He had a cave that he would go through to visit Rebbe’s house. "1 025 onan xbvvy MINT XNpa XN 5

Every day he yvould bring two servz?mts.wnh him. He would kill T KAOR ﬂ”?t’p TM ™Y "N NN MR XA b
one at Rebbe’s gate and one back in his own house.
.1PN727 N2AX H’BDP Tm 27

SEE THIS ORIGINAL PAGE OF TALMUD ON THE NEXT PAGE

Antininus would visit Rebbe in secret. He would bring two servants with him every day for protection. He
would then kill them to maintain secrecy. Tosfos asks: How could Antininus have killed them?

Tosfos, ibid.

You could answer that he was afraid maybe they would let the 1M1 0w BX NaTh WY 1D R W L

officers kITOW anq they v_vould tr;{ to .k|II hlm, and we say that if 1175 Down '|JTI5 X2 DX 170K 1D o
someone is coming to kill you, kill him first.

We see that Antininus killed his servants based on the possibility that they might pose a threat to his life
based on the din of Rodeif. Perhaps this can be used to justify killing a neutralized terrorist.

Two answers can be given: First of all, a distinction may be made between Antininus who was a king and
a random IDF soldier. A king is allowed to kill anyone who he deems worthy of death, inorder to maintain a
stable rulership over his kingdom.

Secondly, it seems clear from the Gemara itself that we don’t take into account whether or not a person may
be a Rodeif in the future.

Talmud Bavli Sanhedrin 74a

Rabbi Yonatan ben Shaul says: If someone is chasing after MR 9710 AW TN IR Dixw 12 10217 "0

someong e‘lse tO-kI” th.em, and you gre able to saye ’hlm WIFh K5 PARD TARD 175 5197 13105 190
one of his limbs (i.e. cripple the rodeif) and you didn’t [you just

killed the Rodeif instead], then you are killed because of it. oY 1m i

SEE THIS ORIGINAL PAGE OF TALMUD ON PAGE 2

We see that in a case where you can simply neutralize a Rodeif — but you choose instead to kill him — then
you are guilty of murder. No where does the Gemara discuss that maybe you should have killed the Rodeif
because by merely crippling him you open the possibility of him continuing his pursuit later. What the
Gemara does say is that your responsibility is to end the threat he currently poses. Once he gets to a stage
where he no longer seems threatening, you have no more permission to do him any harm.
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CONCLUSION

= The case of a terrorist most closely resembles a Rodeif. Once the terrorist is neutralized, it seems that he
may not be killed.

= There may be room to argue that the immobilized terrorist should be considered like a ba bamachteres
— whom we allow to die even after he gets stuck — but most poskim say that one cannot learn from there
due to the novelty of the case.

= One may also try to learn from the story of Antininus, but there are reasons to differentiate there also, as
well as the Gemara about crippling the Rodeif which suggests otherwise.



